International courts have at times interpreted the customary rules on interpretation. This is interesting because what is being interpreted is: i) rules of interpretation, which sounds dangerously tautological, and ii) customary law, the interpretation of which has not been the object of critical analysis. The present paper, aims to fill this lacuna and prove that not only interpretation of customary rules of interpretation is not problematic (it is neither tautological nor impossible), but also that it is a process completely distinguishable from that of formation/identification of customary international law. Whereas the latter determines the existence of a customary rule and has to grapple with 'practice' and 'opinio juris', interpretation of customary rules concerns itself with the rules after they have come into existence. I will then demonstrate that customary rules of interpretation have consistently been interpreted in international jurisprudence and that the interpretative process bears certain similarities to treaty interpretation.
Introduction
Lord McNair, famously stated that the 'there is no part of the law of treaties which the text-writer approaches with more trepidation than the question of interpretation' .1 However, it seems that for a long time now, and especially post-VCLT (Vienna Convention on the Law of Treaties), international courts and tribunals have taken in their stride such interpretative operations without batting an eye. What is striking is that the rules that are being interpreted are the rules of interpretation themselves, and in fact not just the VCLT rules on interpretation, but also their customary law counterparts.2 This is surprising for two main reasons: 1) what is being interpreted is rules of interpretation, which runs the danger of sounding and being tautological in nature, and 2) what is being interpreted is customary law, which in and of itself is quite surprising as literature seems to focus entirely on interpretation of treaties.3
The present paper aims to fill this lacuna and prove that not only interpretation of customary rules of interpretation is not problematic (it is neither tautological nor impossible), but also that it is a process that should be completely distinguished from that of formation/identification of customary international law.4 Whereas the latter determines the existence of a customary rule and therefore by necessity it has to grapple with 'practice' and 'opinio juris' , interpretation of customary rules5 concerns itself with the rules after they have been formed/identified. Consequently, interpretation of customary rules is not bound by the straightjacket of 'practice' and 'opinio juris' , and those customary rules can be allowed to breathe freely and evolve in the same way that treaty rules do. Having done that, I will then demonstrate that customary rules of interpretation have consistently been interpreted in international jurisprudence and the interpretative process is based mutatis mutandis on the same rules that are used for interpretation of treaty rules. Based on the above considerations, this article will address the following issues in the Sections to follow. Section 2 will demonstrate the timeliness of the present inquiry in the context of a surge in interest and research with respect to both CIL as a source of international law and the process of interpretation in general. In this milieu it is interesting to engage in a discussion as to whether CIL rules can be interpreted in a fashion similar to the rules contained in treaties. In Section 3, some basic concepts surrounding the discussion of interpretation of CIL rules will be analysed. Firstly, it will be shown that despite the rejection of the interpretability of CIL rules, legal theory and practice seem to indicate the exact opposite.6 Second, induction and deduction will be shown to be methodologically apposite to different stages in the 'life-cycle' of any CIL rule.7 Whereas induction is critical to the formation and identification of a 'proto-stage' of CIL, deduction is more apposite to the interpretation of a CIL rule. This means that once a CIL rule has come into existence, the further clarification of its content, in most instances, will not be amenable to the inductive process of resorting to State practice and opinio juris, but rather will be achieved through an interpretative process stricto sensu.8 Within this discussion, it will also be demonstrated that the expression 'interpretation of State practice' is a misnomer. It is not interpretation in the strict sense, but rather evaluation of the importance of State practice in the process of the formation a CIL rule. Consequently, it is substantively and substantially different from the process of interpretation of CIL rules, with which the present Article deals. Section 4 will examine the treaty and jurisprudential evidence that prove the interpretability of CIL. Finally, Section 5 will demonstrate that the interpretability of CIL rules is not only possible and has occurred, but it is so ubiquitous that it has manifested even in cases when the object of interpretation is not any random CIL rule, but the CIL rules of interpretation themselves. In order to prove that CIL rules can be interpreted it would have been sufficient to demonstrate even one CIL rule having been interpreted. However, if even the CIL rules of interpretation can be interpreted, this is proof that the process of interpretation is part and parcel of the existence and functioning of even the unwritten rules of CIL and without it the application of CIL rules would run into insurmountable logical paradoxes. 6 This point, central to the entirety of this Article, will be further elaborated in Sections 3, 4 and 5. 7 Assertion being 'methodological-less' will feature only to the extent necessary to show that it should be considered as a proper method of determining either the formation or interpretation of a CIL rule. 8 Which is familiar to everyone in the context of treaty interpretation.
Resurgence of Interest in Interpretation and Customary International Law
In international law interpretation is ubiquitous and is the process through which the interpreter attempts to determine the meaning of the rule that is being interpreted. Its importance is evident by the mere fact that every case brought before international courts and tribunals has dealt one way or another with questions of interpretation. Customary international law (CIL), in turn, is one of the formal sources of international law and together with treaties are the most important ones, creating binding rules of international law. Some of the most crucial rules of international law started and continue to exist as CIL.9 Examples of CIL rules are: the prohibition of genocide and torture, the prohibition of slavery and piracy, the rules on State responsibility, the principle of non-refoulement and the no-harm rule, to name but a few. It is undeniable that all of these CIL rules have made and continue to make a vital contribution to international law and society. CIL's importance is further underlined by the fact that its rules also cover areas that have not been regulated by treaties, that general CIL is binding on all States,10 and that several systemic rules are customary in nature, such as the rules governing the resolution of normative conflict.11 The issue with CIL, however, is that it is an unwritten source of international law. Its existence is determined inductively through an examination of two elements, state practice and opinio juris.12
There has never before been a time when international law affected and regulated so many areas of human activity as it does today. The proliferation of international rules and of international courts and tribunals makes the need for clarification of how the sources of international law are being interpreted and applied ever so imperative. In such an expanding international legal landscape, where CIL remains one of the main sources of international law, it is inconceivable to be still stumbling in the dark as to how CIL rules are being interpreted. If such a situation is left unchecked, this will have deleterious effects for the international legal system both at a micro-(parties to a dispute) 9 Certain of these have also been codified in treaties. 10 Whereas a treaty is binding only on its parties. and a macro-level (all 'users'/'participants' of international law).13 They would lose faith in the legal certainty of the international legal system and as a result would have increasingly less incentive to make use of the dispute settlement procedures due to their unpredictability. In that manner the lack of foreseeability would undermine the effectiveness and stability of the international legal system as a whole. CIL's role in the functioning of the international legal system is too critical to be left to chance or even worse to 'judicial assertions' . This need becomes even more imperative, when considering that the rules of interpretation may themselves be the subject of change.14 Therefore they need to be an object of meticulous study.
Of course there has been no shortage throughout the ages of writings on both interpretation15 and CIL. 16 seems to have been a spike in interest and research with respect to both these areas. On the one hand, international law seems to be going through a similar process as mathematics in the 19th century. It has become obvious that in order for international law to progress as a science, we need to identify the axioms on which the system is based, as well as the rules under which the 'building blocks' of the international legal system function. Although the study of the sources of international law has, similarly to interpretation, never been entirely out of fashion, in the late 20th and early 21st century there has been a resurgence in the efforts to clarify CIL. The International Law Association, for instance, had a 17-year (1984) (1985) (1986) (1987) (1988) (1989) (1990) (1991) (1992) (1993) (1994) (1995) (1996) (1997) (1998) (1999) (2000) project on the formation of general customary international law.17 More recently, the International Law Commission (ILC), with Sir Michael Wood acting as Special Rapporteur, has taken up the challenge of illuminating this mercurial process by initiating a study on the identification of CIL, that started in 2013 and is expected to complete its work in 2017.18 On the other hand, there is also a great focus at the international level for clarification of the rules of interpretation with the ILC19 and its respective Special Rapporteurs in the last few years having devoted several of its topics under consideration to interpretative issues. Indicatively, I mention the ILC's work on:
• In addition to these, the ILA established as recently as May 2015, a Study Group on The Content and Evolution of the Rules of Interpretation,22 the aim of which will be to examine the problematic areas of the rules of interpretation their evolution through time and the difference in content on the basis of the document being interpreted. However, a combination of both interpretation and CIL has so far never been fully researched.23 Nevertheless, it is the author's belief that within the context described, the time is now ripe for such an inquiry in order to further clarify the function of CIL by understanding the process of its interpretation, and as a result improve the reasoning and quality of international judgments and increase the predictability/foreseeability of the international legal system. What we need to find an answer to is, first of all, whether CIL can be interpreted in a manner similar to treaty rules and second, what is the content of the rules that govern this process of interpretation of CIL. Of course, an exhaustive analysis of these questions falls beyond the scope of this article. For this reason the analysis will focus mainly on the following issues. In Section 3, key concepts will be defined, i.e. deduction, induction and assertion as well as the difference between interpretation of CIL stricto sensu and interpretation of State practice as evidence of the existence of a rule of CIL. In Section 4, treaty and case-law evidence will be provided that demonstrates the interpretability of CIL. Finally, in Section 5 the analytical focus will turn on the interpretation of the CIL rules of interpretation of themselves. Cases will be presented where the relevant judicial bodies embarked on an interpretation of CIL rules on interpretation.
Defining the Contours of the Notion of Interpretation of CIL
Before demonstrating that the customary rules of interpretation can be the object of interpretation, certain issues and misconceptions need to be clarified. 22 ILA, "Study Groups", available at: http://www.ila-hq.org/en/study-groups/index.cfm/ cid/1057 (last accessed on 20 January 2016). 23 Although this topic also seems to be rising in importance, as will be demonstrated in the following Sections. Furthermore, one of the topics that the mandate of the aforementioned 2015 ILA Study Group describes as being within its ambit of research, is that of interpretation of CIL.
Induction vs. Deduction
As mentioned above, CIL is one of the formal sources of international law. As stated in the North Sea Continental Shelf cases24 and consistently affirmed in international jurisprudence, its existence is determined through examination of two elements, State practice and opinio juris. This process, from specific instances arriving at an identification of a more general rule, is an inductive process.
However, since all rules, written or unwritten, despite having a "core of settled meaning" also have "a penumbra of uncertainty",25 this means that the inductive process of recourse to State practice and opinio juris will always be wanting. It will not in all instances be able to provide an answer as to whether a particular situation can be deemed as falling within the scope of meaning of a CIL rule. With respect to the other formal source of international law, treaties, this problem is resolved through the deductive process of interpretation, which bridges the gap between the existence of a treaty and its application. However, with CIL, if one rejects the possibility that CIL is subject to interpretation,26 in a fashion similar to treaties, then we reach an absurdum. In such a scenario, CIL would have to be identified each and every time it is applied. The international judge would have to find each and every time sufficient State practice and opinio juris on each and every single topic that the CIL rule might relate to. Clearly this goes against any notion of rules, be they treaty or customary in nature, changing and evolving through time, and having a certain degree of content-flexibility in order to adapt in a changing legal and societal landscape. In addition to this, if CIL cannot be interpreted, then this would require of every CIL rule (an unwritten rule) such a degree of specificity that not even treaties (written texts) are expected to have. Such a discrepancy inescapably leads to absurd conclusions, and consequently the negation of the interpretation of CIL is a false premise.
In order to tackle the above concerns, various authors have argued in favour of a "deductive approach" for the identification of CIL,27 i.e. using methods other than reference to State practice and opinio juris in order to determine the formation of a rule of CIL. It is at this point that an important distinction needs to be made. The proponents of the "flexible deductive approach" argue in favour of the existence of such an approach as either a methodological tool or as an alternative/emerging method of identification of CIL, that is in clear contrast with the classical inductive method of looking at State practice and opinio juris. Interpretation of CIL, on the other hand, is fundamentally different. Although it is a deductive process, it is neither a methodological tool, nor is it a method to determine the formation of CIL. Interpretation deals with identifying the content of a CIL rule, after it has come into existence. Interpretation of CIL is an inescapable result of the continued existence of a CIL rule through time. The fact that international judges sometimes apply the inductive process and others the deductive process of interpretation should not be erroneously considered as a matter of methodological choice. On the contrary, it an inescapable and direct result of the judges dealing with two different 'object-stages' in the 'life-cycle' of CIL. Rules of CIL do not have a momentary life-span. They continue to manifest themselves and produce legal effects through prolonged periods of time. This is exactly where the difference lies between the inductive and deductive approach to CIL. The inductive approach focuses on the formation of CIL, the emphasis is on how CIL comes into existence. However, once a CIL has been identified as having been formed, its continued manifestation and application in a particular case will be dependent on the deductive process of interpretation. In this manner, interpretation focuses on how the rule is to be understood and applied after the rule has come into existence and for its duration. Figure 2 explains the aforementioned schematically. It is these two different stages in the 'life-cycle' of CIL that are the raison d'être of the co-existence of the inductive and deductive approach to CIL, and which demonstrate the necessity for examining the rules that govern the process of interpretation of CIL.
3.2
The Theoretical Dead-End of Assertion Whereas in the application of treaties the process of interpretation is one that must always yield a single solution,28 with respect to CIL the rules of interpretation of customary rules have not been examined. This leads to one of the following two paradoxical scenarios, if we do not accept the interpretability of CIL. Either CIL needs to be induced each and every time, by reference to state practice and opinio juris (but this is extremely problematic as it fails to take into account the continued existence, development and manifestation of CIL rules)29 or CIL is to be asserted by international judges.30 Acknowledging assertion as a valid methodological tool for the identification of CIL would be tantamount to recognizing that international judges create law: they become law-makers and exercise a power to legislate (pouvoir de légiférer). However such a concession would go against any notion of separation of powers. An alternative understanding of 'assertion' is offered by Wood and Sender, who argue that "[u]nlike induction and deduction, assertion is self-evidently not a methodology for determining the existence of a rule of customary international law. It is essentially a way of drafting a judgment, a way of stating a conclusion".31 Irrespective of whether one views assertion as a slippery slope leading to an exercise of pouvoir de légiférer or a manner of drafting a judgment, what is 28 According to Sir Humphrey Waldock, "[c]learly, on the plane of interpretation, the treaty has only one correct interpretation" (emphasis added); Humphrey Waldock, "Sixth Report on the Law common is that assertion is not a valid methodological tool for the determination of either the existence of the content of a CIL rule. Both of the above described scenarios are untenable, so evidently in the study of CIL there is a critical gap in understanding how CIL can be applied in individual cases once it has been formed. This gap can only be filled through the process of interpretation of CIL.
'Interpretation' of State Practice vs. Interpretation of CIL
This brings me to my next point. Oftentimes in the study of CIL the term 'interpretation' is used rather loosely. This may lead to the erroneous conclusion that interpretation of CIL is nothing new, and is already extensively discussed. This could not be further from the truth. The reason for this misconception is that the word 'interpretation' is often used to describe the evaluation of State practice,32 or even more confusingly is used interchangeably to denote both 'interpretation of CIL' and 'interpretation of State practice leading to the formation of CIL' .33 However, the linguistic misuse of the same term should not lead us to the erroneous conclusion that it is one and the same process.34 In the case at hand, it is the use of term 'interpretation' to describe two completely distinct processes that creates the fallacious impression that interpretation is ubiquitous in the formation of CIL, and therefore there is no need for attempting to identify the rules that govern the process. The critical flaw in this construction is that 'interpretation of State practice' is not interpretation in the strict legal sense (interpretatio stricto sensu). 'Interpretation' is used in similar fashion as 'evaluation' . What judges do is not interpret State practice, they evaluate it, they examine its gravity for the purpose of determining the existence or not of CIL. On the contrary, 'interpretation of CIL' requires an already existing CIL rule. Furthermore, not unlike interpretation of treaties, it is a process that follows certain rules and principles (for treaties it is Articles 31-33 VCLT and their CIL counterparts). Consequently, it is a process clearly distinct from the erroneously called 'interpretation of State practice' , which should be properly called 'evaluation of State practice' to avoid confusion. It is with respect to the 'interpretation of CIL' that research needs to be conducted in order to determine the rules that govern this strictly legal process.35
4
Interpreting Customary International Law
Treaty Evidence
Having established the basic precepts of interpretation of CIL, we can now move on to what is the main focus of the present Article, i.e. to prove the possibility of interpretation of the customary rules of interpretation. In this context it is useful to mention, albeit briefly, some of the most important indicia in international treaties and cases that demonstrate the interpretability of CIL.
Treaties would be a peculiar place to look for evidence that CIL can be interpreted. However, the Statutes of two international courts, and their preparatory work, do exactly that. The Rome Statute of the International Criminal Court (ICC)36 in Article 21, relating to applicable law, provides that the ICC "may apply principles and rules of law as interpreted in its previous decisions"37 and that the "application and interpretation of law pursuant to this article must be consistent with internationally recognized human rights".38
Similarly law" used the terms ". . . b. the interpretation or application of a general rule of international law".41 In the end, the first version found its way in the final text of the PCIJ Statute and was later reproduced in the International Court of Justice (ICJ) Statute. However, that is not the result of a rejection of the interpretability of CIL. On the contrary, the discussion between the members of the Advisory Committee of Jurists reveals that prominent members considered this to be a much better wording than "any question of international law" that did not suffer from the pitfalls of the latter.42 However, the "any question of international law" was the wording eventually adopted, but this was done not on the merits of the wording itself, but for the purpose of ensuring continuity and consistency with previous treaties that had used the same wording.43 In more detail:
[c]onsideration must be taken also of the important part this expression [i.e. 'any question of international law'] played in the Conferences of 1899 and 1907; as well as of legal conscience and world opinion which would be astonished not to find this term in the Committee's plan . . . Definite previous documents must be followed as much as possible, and it must not be forgotten that the expression used in the project is contained in Article 13 of the Covenant.44
4.2
Case-Law Evidence Similarly with treaties, in international jurisprudence the evidence of interpretation of CIL is hidden in plain sight. So much so in fact that clear statements to that effect can be found in landmark cases, with which every first-year student of international law is familiar. The two most notable examples are the Nicaragua case and the North Sea Continental Shelf cases. In the former, the Court was of the view that "[r]ules which are identical in treaty law and in customary international law are also distinguishable by reference to the methods of interpretation and application",45 thus clearly accepting the fact that there are rules that guide the process of interpretation of CIL, although these will be, by virtue of the nature of CIL, different than those of treaties. This was stated more explicitly in the North Sea Continental Shelf cases, where Judge Tanaka opined in the following manner:
Customary law, being vague and containing gaps compared with written law, requires precision and completion about its content. This task, in its nature being interpretative, would be incumbent upon the Court. Elsewhere, I have offered a brief analysis of possible rules of interpretation of CIL using Tanaka's dictum on logical and teleological interpretation as a springboard.61 All the aforementioned examples and analysis should be sufficient to prove beyond the shadow of a doubt that CIL can be interpreted and that we should research the rules guiding that process. However, for the purposes of the present article, I have opted for going a step further, i.e. to demonstrate that even the rules of interpretation themselves have been the object of interpretation on multiple occasions. If even in this extreme and somewhat self-referential scenario, we can find evidence of CIL interpretation, then not only any objection to the interpretability of CIL can no longer be maintained but also it will be shown that the process of interpretation of CIL is so endemic to the application of CIL that it forms an integral part of its existence and application, and without which it can neither function properly nor its function be explained in a properly scientific manner.
Interpreting the Rules of Interpretation
Having established that interpretation of CIL is not only theoretical plausible, but essential in the 'life-cycle' of CIL, what will now be examined is whether even the customary rules of interpretation themselves can be the object of interpretation. It has to be noted that this exercise is not necessary in order to prove the interpretability of CIL, and this is perhaps the Sisyphean nature of the task of those rejecting the interpretability of CIL;62 the near impossibility of proving a negative. This issue has been discussed extensively in linguistics, philosophy and mathematics. By arguing that 'CIL cannot be interpreted' , one has to prove that for each and every situation CIL cannot and has not been interpreted. On the other hand, those, the present author included, who argue that 'CIL can be interpreted' have only to find one (only one) example of such an interpretation in order to disprove the original statement. The classical example is the so-called 'black swan' example. The statement 'all swans are white' is based on the premise, 'no swan can have any other colour other than white' . Every white swan discovered reinforces that statement, but cannot prove it. On the other hand, the discovery of just one black swan63 can completely disprove the first statement. Consequently, the probative value of each instance is widely different. In the present case, I have already provided numerous examples of interpretation of CIL, of 'black swans' . However, and in order to demonstrate how wide-spread and integral to the function of CIL is its interpretation, I will in this Section prove that not only some customary rules can be interpreted, but even the rules of interpretation themselves. If even in this extreme case, where we have what amounts to a self-referential set, we can prove that the customary rules of interpretation can be the object of interpretation, then by application of the logical principle a majore ad minus, it is evident that interpretation of CIL is relevant for each and every rule of CIL.
Interpretation of Article 31(3)(a) &(b) VCLT as Customary Law
In our inquiry into examples of interpretation of the customary rules of interpretation, the work of the ILC proves to be extremely useful. In 2008 the ILC 62 See supra note 26. 63 This refers to the well-known example of falsifiability of universal generalizations. For instance, the statement, "all swans are white" can be disproven by the observation of a single black swan (swans of such colour can be found in New Zealand and Australia). In the same fashion, the statement "no CIL rule can be interpreted" can be disproven even by a single instance where a CIL has been interpreted (the process, through which from an observation of CIL rules being interpreted to come to the conclusion that the statement "no CIL rule can be interpreted" is false, is known as modus tollens). In more detail on the problem of induction and falsifiability see: Going through these reports, one will come across many instances where there is very limited State practice and opinio juris on a particular issue. Despite this there are some limited cases that have provided answers, sometimes contradictory ones.66 Clearly in these situations, it cannot be argued that there the material and psychological element of custom is met. Consequently, all these instances are nothing more than different interpretations of the same customary rule. Such interpretations may at a future time reach the required level of density of practice and opinio juris, but for the time being since that is not the case, they cannot be considered as the established content of an existing customary rule, but rather an interpretation of the general customary rule, i.e. an interpretation of Article 31(3)(a) and (b) CIL. The aim in this Section is not to provide based on these reports an extensive and exhaustive list of all such cases where interpretation of the customary law equivalents of Article 31(3)(a) and (b) VCLT67 occurred, but rather to highlight some of the most interesting examples that will more than suffice to prove that the CIL rules of interpretation can and have been interpreted in international case-law.
One such example is whether decisions of the Conference of the Parties or Meeting of the Parties (COP/MOP decisions) not adopted in the presence of all the parties, can be assumed to fall under Article 31(3)(a) despite the lack of an explicit expression of consent by the missing parties. Two points need to be underlined in this scenario. Firstly, there exists no international case, let alone sufficient practice and opinio juris, addressing this specific point. Second, a similar issue has been raised quite a few times with respect to Article 32 and it was also the object of a similar process of interpretation.68 But coming back 64 Official Records of the General Assembly, Sixty-third Session, Supplement No. 10 (A/63/10), para. 353. 65 The text of Article 31(3)(a) and (b) VCLT goes as follows: "There shall be taken into account, together with the context: (a) Any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; (b) Any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation". 66 See in more detail, case-law analysed in: Nolte, "First Report", supra note 21 and Nolte, "Second Report", supra note 21. 67 For reasons of convenience, these will be referred to as Article 31(3)(a) and (b) CIL. 68 See infra, Section 5.3. to the point at hand, the ILC concluded that in the case of COP/MOP decision that would be an Article 31(3)(a) subsequent agreement if all the parties had adopted it, this would also be the case even if one or more parties did not participate in the Conference, as long as certain conditions were met.
It would be difficult to assume that a party to a treaty has agreed, by its consent to be bound by the treaty, to accept decisions which are subsequently taken in its absence by other States parties within the framework of the Conference of States Parties concerned. It should therefore be possible for non-participating States to subsequently express their disagreement with a decision that was taken within the framework of a Conference of States Parties. On the other hand, the principle of good faith and the duty to cooperate within the treaty framework speak in favour of a duty of non-participating States to articulate their possible disagreement as soon as possible under the circumstances; otherwise their agreement in the form of silence (acquiescence) would have to be assumed.69
The whole structure of this paragraph clearly demonstrates that this is an example of logical, teleological and systemic interpretation. All the inferences that are made regarding whether the COP/MOP decisions fall under Article 31(3)(a) (both VCLT and CIL), are not based on State practice and opinio juris since none exists, but rather on logical assumptions based on the object and purpose of the rule, as well as by reference to other rules/principles of international law such as the principle of good faith and the duty to cooperate (systemic interpretation). So, clearly this is an example of interpretation of Article 31(3)(a) CIL.
Another example comes from a NAFTA Panel in the Cross-Border Trucking Services, where it rejected the possibility of interpretative recourse to domestic law. In a Section discussing the rules of interpretation the Panel, does a volte face and refers to Article 27 VCLT. In detail:
in light of the fact that both Parties have made references to their national legislation on land transportation, the Panel deems it appropriate to refer to Article 27 of the Vienna Convention, which states that 'a party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.' This provision directs the Panel not to examine national laws but the applicable international law. Thus, neither the internal law of the United States nor the Mexican law should be utilized for the interpretation of NAFTA. To do so would be to apply an inappropriate legal framework.70
This reference to Article 27 of the VCLT although seemingly untethered to the overall interpretative discussion, is in actuality nothing more than another example of systemic interpretation of Article 31(3)(b) CIL. While discussing the customary rules of interpretation, and in order to conclude that domestic law is not an interpretative element to be taken into account, it refers to a relevant rule of international law, the VCLT and in particular Article 27. Despite the fact that this interpretation of Article 31 CIL, in the author's opinion, is erroneous, a feeling shared by other courts and tribunals and the ILC,71 this does not detract from the fact that it is another example of interpretation of CIL rules of interpretation.72
The World Trade Organization (WTO) Appellate Body, in US -Clove Cigarettes, also resorted to the terms used in the VCLT, in order to interpret Article 31(3)(a) CIL.73 In determining whether paragraph 5.2 of the Doha Ministerial Decision could be considered as a "subsequent agreement" it referred to the terms, or lack thereof, used in Article 31(3)(a) VCLT and from that deduced that the term 'agreement' established a requirement more of substance rather than form (both logical and systemic interpretation). At no point did the judicial reasoning touch upon the issue of whether this solution was evidenced by State practice and opinio juris.
We note that the text of Article 31(3)(a) of the Vienna Convention does not establish a requirement as to the form which a 'subsequent agreement between the parties' should take. We consider, therefore, that the term 'agreement' in Article 31(3)(a) of the Vienna Convention refers, fundamentally, to substance rather than to form. Thus, in our view, paragraph 5.2 of the Doha Ministerial Decision can be characterized as a 'subsequent agreement' . . . provided that it clearly expresses 72 Not to mention that some of the cases where the international courts resorted to domestic law as a form of "subsequent practice" or "supplementary means" did so, originally, also by virtue of an interpretative process. 73 Note that the WTO Panels and Appellate Body according to the DSU are to apply the customary rules of interpretation, not the VCLT as such. a common understanding, and an acceptance of that understanding among Members . . .74
Of course, the Reports on "Subsequent agreements and subsequent practice in relation to interpretation of treaties" are rife with numerous other examples of interpretation Article 31(3)(a) and (b) CIL,75 but the ones mentioned should more than suffice to illustrate that Article 31(3)(a) and (b) CIL has been and continues to be the object of interpretation.
Interpretation of Article 31(3)(c) VCLT as Customary Law
The principle of systemic integration, enshrined in Articles 31(3)(c) VCLT, provides that, together with the context, account shall be taken of "any relevant rules of international law applicable in the relations between the parties". Each and every element of this provision76 raises significant interpretative issues.77 However, for the purposes of this article the most revealing one is what is the proper interpretation of the term 'parties'? Should it be understood as 'parties to the treaty' or 'parties to the dispute'? Depending on the approach taken this will have long-term knock-on effects as to the rules that can be taken into account for interpretative purposes under Article 31(3)(c). If one accepts the interpretation of 'any party to the treaty' , this means that all parties to the treaty being interpreted must be parties to the treaty being invoked under Article 31(3)(c). This, of course, especially in the case of multilateral treaties would significantly restrict the pool of treaties, to which an international judge could resort to for interpretative inspiration. On the other hand, if 'parties to the dispute' is the interpretation given to Article 31(3)(c) then the common parties between the treaties need be only the two parties to the dispute. Consequently, , the bilateral treaties should be considered as either "subsequent practice" or "supplementary means" (Nolte, "First Report", supra note 21, paras. 81-83); or that the question whether a particular form of practice can be considered as State practice, will be determined by reference to the customary rules of attribution (systemic interpretation) (Nolte, "First Report", supra note 21, paras. 120-124). 76 Alongside with some elements that were eventually left on the cutting floor of the Vienna Conference. 77 For a detailed analysis, see Merkouris, supra note 15. the range of treaties that would fall within the ambit of Article 31(3)(c) would be much greater.
One of the most-cited cases regarding Articles 31(3)(c) is the EC-Biotech. In that case, the WTO Panel had to find whether treaties could be taken into account under Article 31(3)(c). In doing so, it concluded that:
This understanding of the term "the parties" leads logically to the view that the rules of international law to be taken into account in interpreting the WTO agreements at issue in this dispute are those which are applicable in the relations between the WTO Members . . . Taking account of the fact that Article 31(3)(c) mandates consideration of other applicable rules of international law, and that such consideration may prompt a treaty interpreter to adopt one interpretation rather than another, we think it makes sense to interpret Article 31(3)(c) as requiring consideration of those rules of international law which are applicable in the relations between all parties to the treaty which is being interpreted.78
This led many to conclude that the Panel in EC-Biotech had opted for the 'parties to the treaty' interpretation of Article 31(3)(c) (restrictive interpretation). However, that is not accurate at all. Although indeed the Panel was inclined to consider that interpretation as the more appropriate one in the case at hand, the Panel made it abundantly clear that:
Before applying our interpretation of Article 31(3)(c) to the present case, it is important to note that the present case is not one in which relevant rules of international law are applicable in the relations between all parties to the dispute, but not between all WTO Members, and in which all parties to the dispute argue that a multilateral WTO agreement should be interpreted in the light of these other rules of international law. Therefore, we need not, and do not, take a position on whether in such a situation we would be entitled to take the relevant other rules of international law into account.79
Consequently, the only firm position it took was that Article 31(3)(c) could not be interpreted as 'any one of the parties to the dispute' . However, what is significant is how the Panel arrived at this conclusion. First of all, I would like to draw the readers' attention to the fact that in the span of five paragraphs (7.68-7.72) the Panel refers to interpretation or understanding of the terms of 78 EC-Biotech, supra note 50, paras. 7.69-7.70. 79 Ibid., para. 7.72. Articles 31(3)(c) no less than 13 times. Consequently, the Panel is well aware that it is engaged in an interpretative process.
In addition to this, the Panel is not interpreting Article 31(3)(c) VCLT but its equivalent in CIL.80 Pursuant to Article 3.2 of the Dispute Settlement Understanding (DSU) the WTO Panels and Appellate Body interpret the WTO agreements "in accordance with customary rules of interpretation of public international law." Consequently, they cannot and do not apply the VCLT but CIL. When they are talking about the interpretation of Article 31(3)(c), they are not interpreting the VCLT provision but CIL. Of course, one could argue that they are interpreting the VCLT provision81 and then transposing that interpretation to CIL. But such an argument is still far removed from the classical approach of identifying the existence of a customary rule through State practice and opinio juris. The only manner in which such a process can be explained without rending asunder the theoretical fabric of the sources of international law, is by accepting that CIL is being interpreted and that the VCLT is referred to as a document that can be taken into account for interpretative purposes. But such a description leads us inescapably to the conclusion that the VCLT is being resorted to because it is a 'relevant rule' for the purposes of interpreta- But this is not the end of the line of reasoning and, in fact, this final step of legal analysis demonstrates the dangers and creeping inconsistencies that emerge as a direct result of a lack of discussion on the interpretability of CIL and the rules regulating that process. As mentioned above, the Panel felt that the restrictive interpretation of Article 31(3)(c) was the one indicated by the text and context of the VCLT. However, as demonstrated above, such reference to the VCLT was interpretatively permitted only by virtue of Article 31(3)(c) CIL. But not all the parties to the dispute were parties to the VCLT. Neither the European Communities nor the USA are parties to it. Consequently, the Panel referred by virtue of Article 31(3)(c) CIL to a 'relevant rule applicable in the relations between some of the parties to the dispute' in order to conclude that Article 31(3)(c) CIL is to be read as 'relevant rules applicable in the relations between all the parties to the treaty' . In essence, the Panel disproved what it had axiomatically relied on in order to reach an interpretative conclusion.
It concluded -x based on a line of reasoning that was premised on the assumption that the conclusion cannot be -x. Or in set theory terms, in order for -x ∈ 31(3) (c), -x ∉ 31(3)(c). This is a clear argumentum ad absurdum, as an interpretation of Article 31(3)(c) and its opposite cannot be valid at the same time.
Later WTO cases steered clear of this controversy, by focusing more on the interpretation of the term 'relevant' .82 In particular, in EC -Large Civil Aircraft and Peru -Additional Duty on Imports of Certain Agricultural Products, the WTO Appellate Body opined that . . . we recognize that a proper interpretation of the term 'the parties' must also take account of the fact that Article 31(3)(c) of the Vienna Convention is considered an expression of the 'principle of systemic integration' .83
It then interpreted Article 31(3)(c) by reference to the VCLT, to principles of good faith, pacta sunt servanda and the principle of effectiveness84 (all examples of systemic interpretation), but also to the "purpose of treaty interpretation"85 (which is an example of teleological interpretation). Consequently, the WTO jurisprudence on Article (3)(c) CIL, seems to confirm the preliminary findings of Judge Tanaka in the North Sea Continental Shelf cases.
5.3
Interpretation of Article 32 VCLT as Customary Law With respect to the interpretation of the customary rule on recourse to supplementary means of interpretation, three areas have been selected that in the author's view best highlight the fact that Article 32 CIL has also been subjected to the process of interpretation.86
The first area concerns the scope ratione materiae of the rule, more specifically what is to be considered as supplementary means. In CCFT v. USA the Tribunal devotes an entire Section of its reasoning to qualifying reference to other judicial decisions as 'supplementary means' . Essentially, the Tribunal 82 EC -Large Civil Aircraft, supra note 51, para. 845; Peru -Certain Agricultural Products, supra note 52, para. 5.101. 83 EC -Large Civil Aircraft, supra note 51, para. 845 (emphasis added). 84 Ibid. 85 Ibid. 86 The text of Article 32 VCLT goes as follows: "Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: (a) Leaves the meaning ambiguous or obscure; or (b) Leads to a result which is manifestly absurd or unreasonable". embarks on an interpretative process through which it attempts to determine that judicial decisions are included in the more 'generic term' of 'supplementary means' . It does this by referring to the terms used in two treaties; Article 32 VCLT and Article 38(1)(d) of the ICJ Statute.87 Interesting is the fact, which unfortunately we have seen repeated on multiple occasions already, that despite CIL being the applicable law since USA has not ratified the VCLT, the Tribunal immediately goes to that treaty and starts its interpretative process by breaking down the meaning of the words used in Article 32. This recourse to 'codification treaties' is nothing more than an example of logical/systemic interpretation of CIL.88 But to make matters even more interesting the Tribunal resorts to systemic interpretation not once but twice. It considers that A similar systemic interpretation was conducted by a WTO Panel in EC -Chicken Classification,91 but there the Panel, referring again to the VCLT, concluded that judicial decisions92 could be considered not as 'other supplementary means' but specifically as 'circumstances of conclusion' .93 Not only that but on the basis of the wording and the telos of Article 32 VCLT it also concluded that for determining whether a judicial decision falls within the ambit of 'circumstances of conclusion' , two criteria exist: i) relevance and ii) temporal proximity. 94 Consequently, and although the WTO Panel came to a different qualification of judicial decisions, its conclusion was arrived at through an interpretative process mostly systemic (by reference to the VCLT) but also partly teleological (by reference to the object and purpose of the rule).
In another set of cases, the scope ratione materiae of Article 32 CIL once again became the object of interpretation, but this time the issue in question was whether preparatory work could be invoked against or by States that were not amongst the original signatories of a treaty and had not participated in the negotiations of the treaty in question. Although the issue seems to have been resolved nowadays in the affirmative, provided that the conditions of accessibility and publication are satisfied, and arguably attained the level of customary law, originally this was not such a clear issue. The international courts and tribunals that dealt with this problem came to diverging conclusions, with some finding against the invocation of preparatory work against 'third States' ,95 while others in favour of it. 96 What is critical for the present analysis is that irrespective of the final conclusion, the process through which the courts and tribunals arrived at it was not an inductive one, focused on establishing State practice and opinio juris, but rather a deductive/interpretative one, focusing on the object and purpose of the rule (teleological interpretation), as well as the existence of other relevant rules of international law with which the recourse to preparatory work should not conflict, such as the principles of res inter alios acta and the pacta tertiis nec nocent nec prosunt (i.e. a systemic interpretation).
A final set of cases regarding the interpretation of the customary rule of recourse to preparatory work involves questions of whether preparatory work can be used to correct/rectify the meaning of the text. Once again, there is very limited State practice and opinio juris on the matter, so no argument could be raised that any solution to this question has already attained customary law status. International judicial practice has equally been divided on the matter, with the solutions given ranging from outright rejection of a 'corrective function' to interpretation,97 to acceptance of the theoretical plausibility of such a function being part of Article 32 CIL,98 up to actually resorting to preparatory work in order to correct the meaning of the text.99 However, once again, and irrespective of the wide range of interpretations offered, all of them revolve around the exact same attractors as in all the cases mentioned in this Section; the logic and teleology of Article 32 CIL. Amongst these cases, Qatar v. Bahrain is perhaps the most illustrative example as there Judge Schwebel in his Dissenting Opinion analysed in extenso his interpretation of Article 32 CIL.100 First, he expresses the view that contrary to what the Court said, he was of the view that the meaning of the Arabic expression 'al-tarafan' , which was the crux of the interpretative dispute, was not clear.101 However, even if one took the Court's view that it was clear, he was of the opinion that preparatory work proved that the opposite interpretation was the correct one. Consequently, the issue arose of preparatory work leading to a different interpretation that that of the so-called 'ordinary meaning' .
Schwebel rightly points out that the solution to this conflict is not to be found in customary law.102 Consequently, and in order to provide an answer he takes the following steps. He refers to the VCLT and its preparatory work as a 'relevant rule of international law' (systemic interpretation)103 and to the primary object and purpose of treaty interpretation which is "the revealing of the intention of the parties" (teleological interpretation).104 This leads him to the conclusion that preparatory work can have, apart from a confirmatory and determinative function, a corrective one as well. He reinforces this conclusion by another instance of systemic interpretation. He suggests that not allowing preparatory work to correct the meaning of the text would be contrary to another 'relevant rule of international law' , i.e. the principle of good faith.105
Conclusion
In this article the question put forward was whether the customary rules of interpretation could also be the object of interpretation. As a first step in that direction, some common misconceptions had to be dispelled. It was demonstrated that interpretation of CIL was a reflection of the continued manifestation of CIL rules as rules of international law. Whereas the inductive process of establishing the existence of sufficient State practice and opinio juris was required in order for determining the existence of a CIL rule, its application in a variety of instances rested squarely upon the deductive process of interpretation. Consequently, the inductive and deductive processes were not merely methodological tools to be used at will and interchangeably but were reflections of the different stages in the 'life-cycle' of a CIL rule. The inductive process was apposite to the stage of determining the existence of CIL rule. The deductive process of interpretation, on the other hand, was apposite to determining the content of the rule after it had been established that it had come into existence. Another common misconception that had to be resolved was that interpretation of State practice is not the same as 'interpretation of CIL' . In fact, it not even 'interpretation' in the proper, legal sense of the word. Rather it is evaluation.
Having set the definitional framework for the present article, the analysis shifted to a brief demonstration that CIL can and has been interpreted with respect to a variety of CIL rules. Evidence was provided both with respect to treaties and to international case-law. The most revealing of these, was Judge Tanaka's identification of some of the rules of interpretation of CIL, i.e. the logical (or systemic) teleological interpretation. Armed with this, the analytical lens was turned to examining whether these rules of interpretation of CIL could apply even in the extreme and somewhat self-referential scenario of interpretation of the customary rules of interpretation. Even though from a discursive point of view, even one example would suffice to disprove the negation of the interpretability of both the customary rules of interpretation and, more generally, of CIL as such, it was shown that the interpretation of the customary rules of interpretation is not only a reality but even more so a relatively common occurrence. A far from exhaustive analysis of the existing jurisprudence revealed a cornucopia of cases where Articles 31 and 32 CIL had been interpreted and in a manner reaffirming Tanaka's dictum. Although this proof signalled the end of the purpose of this article, it can only be hoped that the uncovering of such a vast and mostly unchartered area in the field of both interpretation and CIL will lead to more detailed examinations and discussion on the topic of interpretation of CIL.
